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COVID-19 AND 

ITS IMPACT ON 

LABOUR 

RELATED & 

OTHER MATTERS 
In the past few weeks much has been 

written and said about the devastating 

effects that Covid-19 has, and will continue 

to have, on South Africa. In the coming 

months and year, academics and experts 

will analyse and debate the effects the 

lockdown has had on South Africa 

economically, socially, legally and 

politically. They will debate whether the 

extent of the lockdown was reasonable in 

light of its crippling impact on the economy 

and on jobs. No doubt someone, 

somewhere has already begun calculating 

the lost man hours as well as the lost wages 

as a result of the lockdown and its effect on 

the economy. They will debate whether the 

lockdown itself was constitutional and 

whether the limiting of so many human 

rights was justified under the Constitution 

and the impact that such tremendous 

power to shut down the entire country has 

for a constitutional democracy such as 

South Africa.  These issues will not be 

exclusively debated in South Africa. Covid-

19 is having a global impact. According the 

ILO, it is estimated that 4 out of every 5 of 

the global work population of 3.3 billion 

people are affected fully or partially by 

workplace closures. In South Africa, except 

goods and services classified by the State as 

essential, no manufacturing, wholesaling or 

retailing of goods and services is permitted. 

To put it bluntly, the world has stopped – 

South Africa has stopped. The ILO calls this 

pandemic the greatest crisis since world war 

2. Businesses across economic sectors are 

facing catastrophic losses, which threaten 

their operations and solvency. Smaller 

enterprises are most at risk, while millions of 

workers are vulnerable to loss of wages and 

retrenchments. The impact is especially 

harsh for unprotected workers and the most 

vulnerable groups in the informal sector. 

South Africa has taken extraordinary steps to 

mitigate and manage the spread of the 

infection. Regulations have been published 

to address various aspects of the lockdown, 

from restrictions on travelling to essential 

types of businesses, from UIF special benefits 

for employees to assistance to businesses in 

need. From time to time, these regulations 

are amended to afford better clarity to the 

intention of the State and to accommodate 

the dynamic environment created by the 

Covid-19 pandemic.  

One of the challenges of producing this 

document is the overwhelming and 

constantly changing information, which is 

not always clear and precise. This makes it 

challenging for lay persons, in particular, to 

understand what the various regulations 

mean for them as citizens as well as 

employers.  
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Lawyers are doing their best to interpret and 

understand the changes in a way that 

makes sense. However, there are many 

conflicting views in the media and no one 

clear voice from the State on the 

interventions it initiates. We attempt to offer 

a general view on the regulations and the 

practical effect in the labour context.  

HEALTH AND SAFETY CONSIDERATIONS 

FOR BUSINESSES ABLE TO TRADE 

The Department of Employment and Labour 

has published a “Workplace Preparedness” 

guide for employers, whose workplace 

remains open, on occupational health and 

safety steps that the employer must 

consider in ensuring, as far as reasonably 

practical, that the working environment is 

safe and without risk to the health of 

employees and customers.  Equally, 

employees also have a general duty to take 

reasonable care to ensure their own health 

and safety at the workplace, including 

ensuring that their conduct does not put the 

health and safety of others at risk. Therefore, 

employers and employees/unions should 

work together to ensure a safer work 

environment. 

A failure by an employer, whose workplace 

remains open, to take reasonable steps to 

provide a safe working environment could 

result in a criminal offence under OHSA.  

The Workplace Preparedness guideline 

requires employers to review and update 

their current risk assessment taking into 

account the new hazards posed by 

exposure to Covid-19 in the workplace and 

to communicate the updated assessment 

to all employees. The guideline 

recommends that employers consider the 

following control measures, which are 

effective when used in combinations. 

• Engineering controls 

• Administrative controls 

• Safe work practices 

• Personal protective equipment 

ENGINEERING CONTROLS 

The employer must determine whether 

these controls could apply to its workplace. 

These control mechanisms are effective as 

they do not solely rely on the conduct of 

employees and are also cost effective. They 

include: 

• Installing high-efficiency air filters. 

• Increasing ventilation rates in the 

work environment. 

• Installing physical barriers such as 

face shields. 

• Specialized negative pressure 

ventilation in some settings (e.g. 

airborne infection isolation rooms in 

healthcare settings and autopsy 

rooms in mortuary settings). 

ADMINISTRATIVE CONTROLS 

This is the joint action between employer 

and employees/unions to make policies, 

processes and procedures more effective. 

This controls include: 

• Encouraging sick workers to stay at 

home. 

• Minimizing contact among workers, 

clients, and customers by replacing 

face-to-face meetings with virtual 

communications e.g. conference 

calls, Skype, etc. 
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• Minimizing the number of workers on 

site at any given time e.g. rotation or 

shift work. 

• Discontinuing nonessential local and 

international travel. Regularly check 

travel advice from the Department 

of Health at: www.health.gov.za.  

• Developing emergency 

communications plans, including a 

task team for answering workers’ 

concerns and internet-based 

communications, if feasible. 

• Providing workers with up-to-date 

education and training on Covid-19 

risk factors and protective 

behaviours (e.g. cough etiquette 

and care of PPE). 

• Training workers who need to use 

protective clothing and equipment 

on how to put it on, use/wear it and 

take it off correctly, including, in the 

context of their current and potential 

duties. Training material should be 

easy to understand and available in 

the appropriate language and 

literacy level for all workers. 

SAFE WORK PRACTICES 

These are procedures used to help reduce 

the duration, frequency, or intensity of 

exposure to a hazard. These include: 

• Providing resources and a work 

environment that promotes personal 

hygiene. For example, no-touch 

refuse bins, hand soap, alcohol-

based hand rubs containing at least 

70 percent alcohol, disinfectants, 

and disposable towels for workers to 

clean their hands and their work 

surfaces. 

• Requiring regular hand washing or 

using of alcohol-based hand rubs. 

Workers should always wash hands 

when they are visibly soiled and after 

removing any PPE. 

• Display handwashing signs in 

restrooms. 

PERSONAL PROTECTIVE EQUIPMENT 

PPEs should be used only in certain 

circumstances, depending on occupation, 

tasks performed, location of the work down, 

risk assessment profiling, etc. and together 

with other controls mechanisms. Examples of 

PPE includes gloves, goggles, face shields, 

face masks, gowns, aprons, coats, overalls, 

hair and shoe covers and respiratory 

protection. The use of any of these PPE will 

depend on the circumstances. 

More information can be found on the 

Department of Health website and the 

National Institute for Communicable 

Diseases (NICD) website. 

WORKING FROM HOME 

The option of working from home becomes 

inevitable for employers and employees 

whose jobs grant them the flexibility to work 

from home. Where this arrangement can 

reasonably be made, the employer should 

consult the employee on the new working 

arrangement. These arrangements may 

include access to laptop or desktop usage, 

availability of internet connectivity, data 

costs, costs of phone calls, printers and 

printing, minimum work hours, nature of the 

duties to be performed, family 

arrangements, whether the employee will 

receive full remuneration or will it be based 

on hours worked, and if so, how will the 

http://www.health.gov.za/
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hours be monitored and calculated. An 

important consideration for employees that 

have families, especially small children or 

are single parents, is that these employees 

also become child minders and deal with 

home duties in between working. It may be 

impossible to expect an employee with a 

family to work from home and dedicate a 

full days’ work.  

It is important that there is consensus 

between the employer and the employee 

on as many aspects of the flexible working 

arrangement as possible. This will avoid 

future disputes arising concerning whether 

employee tendered services during the 

lockdown and whether the employee is 

entitled to remuneration and how much 

remuneration. 

WHERE EMPLOYEES CANNOT TENDER 

THEIR SERVICES 

ANNUAL LEAVE 

If employees have annual leave available, 

employers should require employees to take 

their annual leave subject to the any 

contractual rights between the parties, or 

policies or collective/bargaining council 

agreements that may be applicable. This 

leave is not applicable where the employee 

is required to go into self-isolation and 

quarantine.  

Annual leave is paid leave therefore the 

employer is still required to pay the 

employee at the end of the week/month. 

Employees however may not have enough 

leave available for the entire period of the 

lockdown. Where employees have not 

accrued enough annual leave, the parties 

may consider and agree on the employer 

loaning the employees annual leave yet to 

be accrued. Employers who shutdown 

annually, usually December/January, the 

loaning of annual leave may not be feasible 

unless the business can remain operational 

during the December/January shutdown. 

Bargaining council main agreements 

applicable to the relevant sector should 

also be considered.   

UNPAID LEAVE 

If the employee has exhausted annual 

leave and the employer is unable to carry 

the burden of salaries, (whether in full or 

part), unpaid leave ought to be considered. 

The basis of this is the fact that due to the 

lockdown and the nature of the work 

performed by the employees neither party is 

able to perform in terms of the employment 

relationship. In legal contractual terms this is 

referred to as supervening impossibility of 

performance and is discussed further below. 

Where unpaid leave is inevitable, the UIF 

ought to be approached to assist with 

unemployment benefits for employees. 

These options are discussed further below. 

SICK LEAVE AND COVID-19 SPECIAL 

LEAVE 

The applicability of sick leave should be 

read together with the Covid-19 special 

leave, which is regarded as an illness 

benefit, granted to employees who are 

required to self-quarantined.  

The Department of Employment and Labour 

issued regulations providing for Covid-19 

special leave only applicable to those 

employees who have agreed with the 

employer to precautionary self- quarantine. 

The Covid-19 special leave illness benefits 
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are for a period of 14 days or longer. These 

employees may apply to the UIF for this 

Covid-19 special leave illness benefit 

provided they meet the requirements.  

Where the Covid-19 special leave is not 

applicable, or the employer and employee 

are unable to agree on the precautionary 

self-quarantine, then the normal sick leave 

provisions will apply.  

For more information on UIF benefits to 

employees click on the following link: 

http://www.labour.gov.za/  

RETRENCHMENT 

THE FORMAT OF RETRENCHMENT 

CONSULTATION BOTH IN THE ERA OF 

COVID-19 AND BEFORE 

The current national lockdown does not 

relieve employers of their duty to comply 

with section 189 and in the case of large 

employers, both sections 189 and 189A of 

the LRA.  

One primary factor to be considered in any 

retrenchment is the need for “consultation” 

and this requirement is indeed expressly 

stipulated throughout section 189 of the 

LRA.    

While the LRA does not say anything about 

the precise nature of this consultation,  the 

Code of Good Practice on Dismissal based 

on Operational Requirements and in terms 

of section 203 of the LRA (“the Code”) 

provides that “proper consultation will 

include (a) the opportunity to meet and 

report back to employees; and (b) the 

opportunity to meet with the employer”, 

(see at item (5)).    

Although the Code nowhere defines the 

nature of these “meetings”, it is perhaps 

because these words are popularly 

understood as involving the act of coming 

together with someone in a place for the 

purpose of a meeting, that the general 

understanding of consultation under section 

189 has been the parties should come 

together at a particular place for the 

purpose of discussing the topics envisaged 

in the section and in order to strive for the 

joint consensus-seeking sought for by the 

Act. (see section 189(2), Code item (3)). 

This practical understanding of the position, 

it should be noted, stands in stark contrast to 

the meaning of consultation in our common 

law.   In law, 'consultation' does not 

presuppose or suggest a particular forum, 

procedure or duration for such discussion or 

debate. Nor does it imply that any particular 

formalities should be complied with. Nor 

does it draw any distinction between 

communications conveyed orally or in 

writing.  Instead what consultation does 

suggest is a communication of ideas on a 

reciprocal basis.    

At no time has the truth of this legal 

proposition and the fallacy of past practice 

become more evident than in the current 

era.    

Given the express provisions of the 

lockdown regulations under the Disaster 

Management Act 2002, and save possibly in 

the case of employees employed in 

institutions who are engaged in rendering 

an essential service, it is quite evident that 

for all other employees who are the subject 

of a section 189 process, the consultation 

envisaged by the section may now only 

take place either by means of written 

http://www.labour.gov.za/
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communication and/or by remote or virtual 

meeting.  To the extent that the Code has 

been interpreted as suggesting otherwise, 

this interpretation is one that is clearly 

wrong. 

If there is a need to retrench during this 

period, employers should seek legal advice 

prior to embarking on this process to ensure 

consultations with employees are done 

correctly. 

UIF ASSISTANCE FOR BUSINESSES 

TERS 

Previously called the National Disaster 

Benefit Fund, TERS recognises that 

employees will have to be laid off 

temporarily and that they may lose income. 

Whilst TERS encourages employers to pay 

employees (likely paid annual leave), the 

reality is that most businesses, especially 

SMMEs, will not have sufficient cashflow to 

carry the cost of salaries if they are not 

generating revenue, or enough revenue, to 

meet their expenses.  In these 

circumstances, temporary lay-offs or short 

time are inevitable to protect jobs and the 

business in the long term. 

TERS is designed to assist to cover the loss of 

salaries. Currently the benefits are for a 

period of 3 months or until withdrawn by the 

Minister (presumably whichever comes first). 

However, to access this relief there are 

numerous requirements to be met by the 

employer. The scheme provides that the 

employer must: 

• be directly affected as a result of 

Covid-19 

• have closed its operations, 

temporarily or partially, or has 

reduced working hours for 

employees, for a 3-month or lesser 

period (the benefit only pays for 

the cost of salary during the partial 

or temporary closure period) 

• have suffered financial distress as a 

result of the closure 

• be registered with the UIF 

• comply with the application 

procedure 

The practical difficulty with TERS is that there 

will be a shortfall in salaries. This is because 

TERS pays out an unemployment insurance 

benefit based on a formula used to 

calculate normal unemployment benefits. 

Under this formula employees would receive 

far less than their ordinary pay. The formula 

does not consider the exceptional 

circumstances created by Covid-19.  

There is also an administrative burden on the 

UIF to process tens of thousands of 

applications. The payment of TERS benefits 

will likely take long to process. An employer 

may of course pay its employees in 

advance of receiving a TERS benefit and 

once the benefit is paid into the employer’s 

bank account, the employer may hold 

back to payment to cover the advance 

paid to employees. Importantly, the 

employer must keep a precise and clear 

record of the TERS payments as this may be 

audited by the UIF. 

For more information on TERS click on the 

following link: 

http://www.sgvattorneys.co.za/newsletters/

circular-2-2020/ 

 

http://www.sgvattorneys.co.za/newsletters/circular-2-2020/
http://www.sgvattorneys.co.za/newsletters/circular-2-2020/
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PUBLIC-PRIVATE ASSISTANCE TO 

BUSINESSES 

Apart from UIF interventions to prop-up the 

economy, there are some public-private 

institutions and donors who have 

established funds to assist enterprises with 

operational costs. Some of these are grants 

but most are loans.  

DEBT RELIEF FUND 

Established by the Department of Small 

Business to assist SMME businesses with relief 

on existing debts and repayments. Eligibility 

criteria can be found on the department’s 

website: https://smmesa.gov.za/.  

BUSINESS GROWTH / RESILIENCE 

FACILITY 

This is also established by the Department of 

Small Business to assist SMME businesses who 

are seeking to locally manufacture or supply 

hygiene and medical products that are in 

demand. It offers working capital, stock, 

bridging finance, order finance and 

equipment finance. Eligibility criteria can be 

found on the department’s website: 

https://smmesa.gov.za/. 

TOURISM RELIEF FUND 

This relief is for businesses in the hospitality, 

travel and accommodation sector. 

However, as the requirements currently 

stand, it seems that only entities that are 

BBBEE compliant may access these funds. 

Irrespective of the rationality of the BBBEE 

requirement to access funding, entities that 

do not meet this requirement will have to 

seek assistance via the other funds 

available. According to the Department of 

Tourism, the relief will be a once-off capped 

grant assistance of R50 000, which will be 

released to successful entities to be utilised 

to subsidise fixed costs, operational costs, 

supplies and other pressure cost items. There 

is a pre-qualifying criterion that will be 

applied, and preference will be given to 

enterprises with the highest score. The final 

criteria will be conducted by a panel of 

experts in terms of functionality. More 

information can be found on their website: 

https://www.tourism.gov.za/Pages/COVID19

TOURISMRELIEFFUND.aspx.  

NATIONAL EMPOWERMENT FUND 

The NEF has funding for black entrepreneurs 

to manufacture and supply a range of 

medical products to support the Covid-19 

fight as well as the production of food. 

Funds are up to R10 million and payment 

holiday of 12 months at 0% interest. Interest 

however applies post the 12-month 

payment holiday. More information can be 

found on their website: 

https://www.nefcorp.co.za/covid-19-

business-funding/.   

IDC FUNDING 

The IDC has two schemes to support Covid-

19 interventions. These are the Relief Funding 

for Distressed Businesses and the Essential 

Supplies Intervention.  

The Relief Funding for Distressed Businesses is 

aimed at businesses unlikely to pay their 

debts as a result of Covid-19 and at 

businesses unable to fund their operating 

activities. The funding is mainly loans and 

guarantees.  

The Essential Supplies Intervention is aimed 

at companies that have the capacity to 

acquire and/or manufacture products 

https://smmesa.gov.za/
https://smmesa.gov.za/
https://www.tourism.gov.za/Pages/COVID19TOURISMRELIEFFUND.aspx
https://www.tourism.gov.za/Pages/COVID19TOURISMRELIEFFUND.aspx
https://www.nefcorp.co.za/covid-19-business-funding/
https://www.nefcorp.co.za/covid-19-business-funding/
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needed to treat, curtail or combat Covid-

19. The funding is mainly loans and 

guarantees.  

For more information visit: 

https://www.idc.co.za/2020/03/24/idc-

interventions-in-response-to-covid-19/  

SUKUMA RELIEF PROGRAM 

This is a private fund administered by 

Business Partners for small and medium 

enterprises to apply for a grant or a loan. 

The fund has R1 billion for access as grants 

or loans. However, the fund is currently 

closed having received more applications 

for assistance than there are funds 

available. However, businesses should 

watch this space and we will inform you 

once the fund reopens.  

SOUTH AFRICAN FUTURE TRUST 

This is a private fund administered by the 

four major banks, Nedbank, Absa, Standard 

Bank and FNB, to provide direct financial 

support to the employees of SMMEs who are 

at risk of losing their jobs.  These loans will be 

interest-free over a 5-year term and will be 

administered by the banks on behalf of 

SAFT. Funds will be transferred directly to the 

employees of the qualifying SMMEs, and the 

employees themselves will carry no liability. 

The loans are limited to paying the portion 

of salaries of permanent employees only. 

SMMEs need to apply through their main 

bank and any loans must be repaid by the 

business by 31 December 2025. If the loan is 

approved, the permanent employees of the 

qualifying SMMEs will receive weekly 

payments of R750 per employee over 15 

weeks (i.e. R11 250 in total per employee). 

More information can be found on the 

banks’ websites.  

THE CONCEPTS OF VIS MAJOR AND 

SUPERVENING IMPOSSIBILITY OF 

PERFORMANCE 

Whilst the interventions by the State and 

private actors to assist businesses to remain 

operational are necessary and important for 

the survival of businesses and the 

preservation of jobs, the reality is that there 

simply are not enough financial resources to 

help all businesses to survive and insofar as 

those businesses that do receive some 

funding, this may not be enough to them 

sustain in the long-term. One of the largest 

expenses for businesses are salaries. Limited 

financial assistance or no assistance means 

that employers may have to institute the 

principle of “no work, no pay”.  

The literature in the media refers to force 

majeure clauses, vis major and supervening 

impossibility of performance. However, 

these are distinct concepts in law.  

Supervening impossibility of performance is 

a common law concept that envisages a 

situation where a contract becomes 

impossible of performance after it has been 

entered into by the parties.  In terms of this 

concept a party to a contract is generally 

discharged from his obligation to perform if 

impossibility of performance supervenes. This 

concept emanates from principles of 

justice, equity and reasonableness which 

are suffused throughout our legal system 

and stems from the principle that when a 

duty is imposed on anyone by law, there 

must always be an implied condition that it 

is in his power to perform it.  

The general rule is that the position is the 

same as if it had been impossible from the 

beginning – i.e. the contract is void or more 

https://www.idc.co.za/2020/03/24/idc-interventions-in-response-to-covid-19/
https://www.idc.co.za/2020/03/24/idc-interventions-in-response-to-covid-19/
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correctly, the contract is discharged. 

Impossibility of performance may occur 

where a person is prevented from 

performing his contract by an event such as 

a vis major which would include an act of 

the State such as the present lockdown. 

Thus, as a result of the vis major it may be 

impossible to perform the obligations in the 

contract until such time as the vis major 

event has passed. 

Supervening impossibility arises without any 

act or fault of either of the parties and 

which renders performance of a 

contractual obligation objectively 

impossible.  Supervening impossibility has 

nothing to do with the fact that 

performance for one party may have 

become difficult or burdensome or 

economically onerous. Supervening 

impossibility must arise from an event 

external to the parties and through no fault 

of their own. 

Self-created impossibility is not supervening 

impossibility and does not discharge the 

obligations of the parties. A party cannot 

rely on a defence that its resources are 

depleted or on a change in its financial 

strength. Such defence may be regarded 

as self-created and in principle foreseeable 

in the business world. Thus, if a party is 

completely out of pocket due to the Covid-

19 and the lockdown and cannot in 

consequence perform his contractual 

obligations, this is not on its own a 

supervening impossibility. The fact that it is 

legally impossible to comply with 

contractual obligations may constitute a 

supervening impossibility of performance. 

Force majeure, on the other hand, generally 

refers to a contractual clause included in 

many long-term and relational contracts in 

order to protect parties to the contract 

against the risk of an unforeseen event that 

occurs through no fault or act of either of 

the parties which may render impossible or 

suspend the performance of contractual 

obligations.  And whereas by the traditional 

common law principle of vis major, the rule 

is that the risk of supervening impossibility 

falls on the creditor, that is the party who is 

entitled to performance, in the case of 

many force majeure clauses, parties may 

expressly agree that the risk of impossibility 

of performance will fall on the debtor.    

The legal principles as they are mean little 

without a proper application of these 

principles to the specific facts and contracts 

that a party seeks to raise vis major or 

supervening impossibility of performance as 

there are a host of factors to consider to 

determine whether a party is legally able to 

comply with its obligations.  Some of these 

principles are applied in the below section 

on school fees at private schools, but in 

general legal advice should be obtained 

prior to attempting to raise a defence of vis 

major or supervening impossibility of 

performance. 

SCHOOL FEES 

The financial stresses and strains confronting 

parents of learners who suddenly cannot 

afford to pay the school fees deserves some 

attention.  Are parents obliged to pay 

school fees if there is no school? 

Parent of learners at a public school, 

however, enjoy the right to apply for 

exemption from the duty to pay school fees  

At each school, the School Governing Body 

decides what the fees will be. The majority 
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of parents of children at the school must 

approve the fees at a general meeting of 

the parent body. Once the fees have been 

agreed upon, all parents are legally 

required to pay them.  

But if you cannot afford the fees or cannot 

pay the full amount, you are not without a 

remedy. 

In terms of Regulations under the South 

African Schools Act 1996 you can apply at 

the school for an exemption.  

Exemption depends on the income of the 

parents in relation to school fees. If the 

school fees equal 10% or more of the joint 

income, parents qualify for full exemption. 

There is partial exemption if fees are 

between 2.5% and 10% of income, also 

depending on the number of children the 

parents have attending a public school. 

HOW DO YOU APPLY FOR A FEE 

EXEMPTION?  

To get a full or partial exemption, you must 

apply to the School Governing Body. It is 

your responsibility as the parents to apply for 

this exemption. Unless and until you have 

been granted exemption, you can be 

legally forced to pay the fees.  

Once you have applied, the School 

Governing Body will decide whether to 

grant your application or not. It will use its 

fee policy to decide how much to reduce 

the fees.  

If your application is turned down, you can 

appeal to the Head of the Gauteng 

Education Department (GED) for 

exemption.  

The decision of the Head of the Gauteng 

Department of Education is, in turn, subject 

to law and could, in appropriate 

circumstances, be challenged in Court. For 

example, if the Head of Department, in 

deciding the appeal, fails to follow the 

precepts of the statute, including adhering 

to a due process which safeguards the 

interests of the parent and the governing 

body, then that decision would be open to 

review.  

WHAT IF YOUR CHILD IS AT A PRIVATE 

SCHOOL? 

Unlike public schools, private schools are not 

subject to the regulatory provisions of the 

South African Schools Act 1996. 

Independent schools are owned by private 

entities and the principal and teachers at 

those entities are paid for by those entities 

and the relationship between such a school 

and its learners is contractual.  

WHAT IS THE EFFECT OF THIS 

CONTRACTUAL RELATIONSHIP AT 

PRIVATE SCHOOLS?   

Although not widely acknowledged, the 

contractual relationship between the 

parties, means that the relationship at 

private schools is governed by the principle 

of supervening impossibility of performance.  

As we discussed above, if a contract 

becomes impossible of performance after 

conclusion of the contract by virtue of vis 

major, being “some force, power or agency 

which cannot be resisted or controlled by 

the ordinary individual” and which includes 

not only acts of God but also acts of man 

and Acts of the State (such as the present 

National Lockdown), the contract is 

discharged. 
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In given instances, and depending on the 

terms of the relevant contract, these 

clauses, (generally known as force majeure 

clauses), may impose full liability on the 

parent notwithstanding the effects of vis 

major and that no teaching can in 

consequence take place.  It is suggested 

that clauses so worded are unreasonable 

and unfair and that any attempt by private 

schools to enforce payment of a full annual 

fee in circumstances where less  than a full 

years’ education is rendered, as opposed to 

an agreement to reduce fees, and 

particularly where this is not mitigated by 

adequate remote teaching over the period, 

may be legitimately resisted by parents who 

adopt the view that the clause, so worded, 

is contrary to the Constitution and public 

policy.    

A proper application of these principles is 

important to the specific facts and 

contracts that a party seeks to raise vis 

major or supervening impossibility of 

performance as there are a host of factors 

to consider in determining whether a party is 

legally able to comply with its obligations.  

Legal advice should be obtained prior to 

attempting to raise a defence of vis major 

or supervening impossibility of performance. 

 

Postscript: On 23 April 2020 President 

Ramaphosa addressed South Africa on the 

way forward. The government has adopted 

a staggered approach to easing the 

lockdown restrictions depending on the 

degree of risk and the impact of movement 

of people on the spread of Covid-19. The 

staggered approach adopted by the State 

begins at level 5 (high risk) to level 1 (least 

risk). The staggered approach still 

emphasizes the restriction on movement. 

What this means is that for most employers 

the lockdown will continue and those who 

are permitted to open, only a portion of the 

workforce may return to the workplace. This 

undoubtedly places an additional financial 

burden on the State and employers.  

Critically from the President’s speech, every 

business, which is permitted to resume 

operations, will have to adhere to detailed 

health and safety protocols to protect its’ 

employees, and workplace plans must be 

put in place to enable disease surveillance 

and prevent the spread of infection e.g. all 

employees permitted to resume work will 

have to be scanned for any symptoms 

(temperature, coughing etc) prior to 

entering the workplace. Strict social 

distancing protocols and hygiene conditions 

will have to be maintained. 

 All businesses that are permitted to resume 

operations will be required to do so in a 

phased manner, i.e. first preparing the 

workplace for a return to operations, 

followed by the return of the workforce in 

batches of no more than one-third. This 

means that employers will have to carefully 

apply their minds to which employees it 

actually needs at the workplace and who 

cannot perform their duties remotely to 

ensure business operations can continue 

having regard to the current environment. 

There will be employees who are non-

essential to the business and who cannot 

work remotely that may well be required to 

remain at home. These non- essential parts 

of the business will therefore remain closed 

and the employer can continue to submit a 

TERS application for employees employed in 

those parts of the business.  
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Whilst the pressure remains on employers 

and employees alike and employers may 

have to take very serious business decisions 

in terms of business continuity, this 

cautionary approach will no doubt serve 

the country well in the long term. 

For more information visit: 

https://www.stateofthenation.gov.za/.  

Once further regulations are published, we 

will provide further information.  

THE CONTENTS OF THIS ARTICLE ARE 

FOR INFORMATION PURPOSES ONLY 

AND DOES NOT CONSTITUTE LEGAL 

ADVICE. FOR LEGAL ADVICE PLEASE 

CONTACT OUR OFFICES. 

DIRECTORS 
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082-920-3452 

fatima@sgvattorneys.co.za  

 

GEORGE VAN DER MERWE 
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CLIVE GOVENDER 

082-997-8272 

clive@sgvattorneys.co.za 
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